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allegations – added to the Union’s July 15 amended charge – are all time-barred under Section 
10(b) of the Act because these alleged events (which did not occur) took place more than six 
months before the charge was filed.  In addition, Tesla denies that either  

 made any unlawful statements or engaged in 
interrogation or surveillance.  Neither spoke to  or any other employee, about the union 
on or around , 2018 in relation to the picketing or otherwise.  Nor did they make any 
departure from their normal activities to observe the minor demonstration conducted by the USW, 
International Brotherhood of Electrical Workers (“IBEW”), and other unions on  2018 
in the driveway of Tesla’s Buffalo plant.  
  
The layoff claim also lacks substantive merit.  Tesla discharged the  alleged discriminatees in 

 2019 as part of a Company-wide reduction in force (“RIF”) that impacted thousands 
of employees across the United States and globally, including approximately 57 employees in 
Buffalo, New York.  At the Buffalo factory, employees were selected for layoff based on neutral, 
objective criteria that were consistently applied across the entire population:  whether the 
individual had active discipline on file and their seniority level.  The alleged discriminatees were not 
selected for the RIF because they engaged in any union or protected activities.  In fact, although 

 laid off employee was a  another laid off 
employee had publicly opposed the union’s organizing efforts, and Tesla is not aware of any union 
or protected activity by the remaining   Moreover, at least three well-known union advocates 
(who were quoted in media reporting on the  union demonstration) were not laid off 
during this process.  The layoff allegation here fails because the evidence does not even establish 
a prima facie case under Wright Line, and even if it did, Tesla most certainly has demonstrated a 
legitimate business justification defense under Wright Line. 
 
Finally, the allegation that Tesla interfered with  post-RIF efforts to seek area 
employment is meritless as well.   never spoke to anyone at Welded Tube about 

   did, however, respond to an inquiry about  
from  at Welded Tube – who was .  As 
explained below,  had a short conversation and provided truthful information about 

 prior employment at Tesla, including  disciplinary record, and in doing so had no 
intent to punish  for  well-known (as publicized in the local media) “union activities.”  
Tesla does not know whether or not Welded Tube hired   Besides this one Welded Tube 
discussion, Tesla is not aware of other conversations between Tesla managers and area employers 
regarding  (nor has the Union or  alleged any other specific conversations).    
 
Accordingly, the two pending charges should be dismissed, absent withdrawal.  Because the 
charges have no merit, and in any event have little to no relationship to any active union 
organizing activities, Section 10(j) injunctive relief is not appropriate under governing Second 
Circuit precedent. 
 
I. FACTUAL BACKGROUND 
 
 A. Tesla and the Buffalo Gigafactory. 
 
Tesla is a technology company, founded in 2003, with a goal of accelerating the world’s transition 
to sustainable energy.  Tesla manufactures clean energy generation and storage products – solar 
panels, solar roof tiles, and battery storage systems – as well as electric vehicles.  It is 
headquartered in Palo Alto, California, with its primary automobile production facility located in 
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Fremont, California, and its battery and solar panel production facilities (known as “Gigafactories”) 
in Sparks, Nevada and Buffalo, New York.  Tesla sales and service centers are located throughout 
the United States.   
 
Tesla secured its Buffalo factory (Gigafactory 2) through its acquisition of SolarCity in 2016.  In 
2017, Tesla began production of solar cells and modules in Buffalo.  Pursuant to a jobs-creation 
agreement with the State of New York, Tesla reported having 633 full-time and 4 part-time jobs in 
the state as of April 2019, more than meeting its commitment to have at least 500 jobs by this 
deadline. 
    
 B. January 2019 Reduction in Force. 
 
Tesla’s overall business grew significantly in 2018.  Exh. 1.  However, in late 2018/early 2019, the 
Company realized this rapid growth was not sustainable.  Tesla faces relentless cost competition in 
its markets, and this challenge was exacerbated in early 2019, when the federal tax credit for 
buying an electric vehicle was reduced by 50%.  Faced with declining profits from the third to the 
fourth quarters, the Company decided in January 2019 it was necessary to implement a Company-
wide reduction in force (“RIF”) in order to align the size of its workforce with production 
efficiencies and reduce labor costs to support more competitive market pricing for its products.  Id.  
(“[W]e unfortunately have no choice but to reduce full-time employee headcount by approximately 
7% (we grew by 30% last year, which is more than we can support) and retain only the most 
critical temps and contractors.”)  Id. 
  
Just a few weeks before the announcement of the Company-wide RIF,  Tesla’s 

 based in Palo Alto, informed , the Buffalo factory’  
 that the Buffalo factory would be included in the upcoming RIF.  To implement the 

reduction,  and , the Buffalo factory’s  determined that 
31 hourly non-exempt employees would be impacted, including 31 employees from the Production 
Associate I job classification and 2 from the Material Handler I classification.  In total, 57 
employees would be impacted.  They also determined to use objective criteria to select employees 
for the RIF, which included whether an employee had active disciplinary history and their seniority 
level.3  Based on these criteria, all employees with active warning letters on file were selected for 
layoff, including 15 Production Associate I employees and two Material Handler I employees.  Exh. 
2.  The remaining hourly employees were selected in order of reverse seniority (last in, first out).  
Id.   
 
The  alleged discriminatees in the two pending charges were among the employees that 
were selected based on active disciplinary warnings.  All  had previously received warnings 
for different infractions: 
 

  was issued a final written warning on , 2018 
for performance.  Exh. 3. 

  was issued a final written warning on , 
2018 for attendance.  Exh. 4.   had also previously received warnings on  
and  2018 for attendance.  Exhs. 5 and 6. 

                                                
3 Per instructions,  salaried, exempt employees were also selected. 
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Exhs. 15-20. 
 

C. Alleged Post-RIF Interference with  Efforts to Seek 
Employment. 

 
The Company understands , a named individual in the USW’s charge, to allege that 
after the RIF,  told area employer Welded Tube not to hire  in 
retaliation for  union activity.   
 
This allegation is factually incorrect.   never spoke with anyone at Welded Tube – or any 
other employer – about  job application.  Rather, Tesla has confirmed that Tesla 

 spoke with  Welded Tube   
 about  prior Tesla employment.   at 

Welded Tube.  In around  2019,  texted  to ask  opinion of  
 who had submitted a job application listing Tesla as a former employer.   

truthfully told  that  had been disciplined for engaging in sexually harassing 
conduct towards a coworker at Tesla, and that shortly before  was laid off,  was 
involved in an altercation with a coworker, which had been under investigation.   
 
This was true information, which  provided to  because it was 
relevant to Welded Tube’s hiring decision; it had nothing to do with punishing  for  
union activities.   has not spoken to any other local employers about   
  
 D. Pre-RIF Events At the Buffalo Factory. 
 
The USW’s amended charge and the Region’s allegations letter cite to several other events or 
claims before the Section 10(b) period.  Below is a factual summary addressing those additional 
items. 
 
  1.  July 2018 Minimum Base Hourly Pay Raise. 
 
Every six months, Tesla’s Compensation Department reviews set pay rates and compares them to 
pay rates for similar jobs at competitor companies in the region.  Tesla then adjusts its pay rates 
as necessary to ensure they remain fair and competitive in the labor market.  In July 2018, the 
Compensation Department determined that the minimum base hourly pay at the Buffalo factory 
should be increased from $14.00 to $15.50 per hour after conducting its market review.  Exh. 21.  
In December 2018, after conducting its market review, the Company determined that no 
adjustment was necessary because wages were already in line with markets rates.   
       
  2.  Limited Union Organizing Activities at the Buffalo Factory. 
 
Tesla learned about a year ago that some employees, although seemingly not many, were 
interested in starting a union organizing drive.  Some employees were discussing unions and the 
pros and cons of representation on the production floor and within earshot of supervisors and 
managers.  No effort was made to prevent or interfere with these discussions, and no ULP charges 
were filed in or around this time (nor within the Section 10(b) period).   
 
However, some employees raised concerns to supervisors about feeling harassed by union 
supporters and feeling pressured to support unionizing efforts, which eventually were escalated to 
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 and  in or before  2018.  To address these concerns, the Company gave an 
informational presentation to employees in late July 2018.  The presentation discussed employee 
rights to support or not support unions and similar issues regarding union organizing and collective 
bargaining.   
 
This was the only formal presentation to employees regarding union-related issues in Buffalo.  In 
early  2018, however, after a few incidents involving graffiti containing racial slurs at the 
Buffalo factory,  held stand-downs that covered Tesla’s policies against harassment and 
discrimination and how to report concerns.   also held listening sessions 
with employees.  Unions were not a topic of these meetings, and were not discussed.      
 
 3. December 13, 2018 Union Demonstration. 
 
Around the same time as the stand-downs and listening sessions, on December 13, 2018 the USW 
and the IBEW held a demonstration outside the Buffalo factory.  The night before the planned 
demonstration,  called  to alert  about the 
demonstration.   was opposed to the Union organizing efforts, but said  had heard about 
the demonstration from coworkers.   notified  and  called the facility’s 
security team to alert them that a demonstration might occur.   instructed security to 
make sure the demonstrators remained on the public way and did not obstruct traffic to and from 
the facility, but otherwise not to interfere.   
 
On December 13, 2018 demonstrators – including members of several unions and some Tesla 
employees – stood outside the plant holding signs and passing out leaflets.  Several news outlets 
covered the demonstration and published reports containing photos of the demonstration and 
quotes from employee organizing committee members, including , 

  See, e.g., http://nymag.com/intelligencer/2018/12/tesla-union-push-
buffalo.html; https://news.wbfo.org/post/organizers-working-bring-union-power-tesla; 
https://buffalonews.com/2018/12/13/unions-aim-to-organize-workers-at-tesla-plant/.   
 
Neither  nor  went out to observe the demonstration or in any way indicated 
that they were surveilling demonstrators.  Neither  nor  asked any employee 
about his or her union sympathies or activities on December 13, or on any other day.  Nor did they 
make any threats of plant closure on December 13 or any other day. 
 
II. ARGUMENT 
 

A. The Amended Charge’s Interrogation, Threat, and Surveillance 
Allegations Should Be Dismissed. 

 
The Company understands the Union to allege, in the amended charge, that the Company violated 
Section 8(a)(1) of the Act on December 13, 2018 when “multiple supervisors interrogated an 
employee regarding the employee’s union sympathies and activities, made threats regarding plant 
closure, and engaged in surveillance of picketing activities.”  These allegations are both 
procedurally and substantively deficient.  
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  1. The Allegations are Time-Barred. 
 
The interrogation, threat, and surveillance allegations – which were not included in the initial 
charge – are all time-barred under Section 10(b) of the Act.  In order to be timely, these 
allegations had to be filed and served by June 13, 2019 (at the latest), yet the amended 
charge was not filed until July 15, 2019 – more than seven months after the alleged conduct 
took place. 
 
Nor can the original USW charge, filed on June 15, 2019, save these supplemental allegations from 
dismissal under Section 10(b).  See Redd-I, Inc., 290 NLRB 1115, 1115 (1988) (an allegation is not 
barred under Sec. 10(b) if it occurred within 6 months of a timely filed charge and it is closely 
related to the allegations of the timely filed charge).  
 
Even assuming that the original June 15 charge would fall within the Section 10(b) period for the 
December 13 claims - which it very clearly does not - these new allegations are not “closely 
related” to the original allegations.  To determine whether an untimely allegation is closely related 
to a timely filed charge, the Board considers: (1) whether the allegations are legally related; (2) 
whether the allegations are factually related; and (3) whether the respondent would raise the 
same or similar defenses to the two sets of allegations.  Redd-I, Inc., 290 NLRB 1115 (1988). 
   
None of these factors are present here.  The legal analysis for alleged unlawful statements or 
surveillance under 8(a)(1), and a layoff/discharge allegation under 8(a)(3), are entirely different, 
involving different sections of the Act and different legal theories.  See, e.g., WGE Federal Credit 
Union, 346 NLRB 982, 983 (2006) (8(a)(3) allegation that employer discriminatorily discharged one 
employee not same legal theory as untimely allegation that employer made 8(a)(1) threat).  Nor 
are the allegations factually related.  The Board will not find allegations are factually related 
“merely because timely and untimely allegations pertain to events that occurred during or in 
response to the same union campaign.”  Carney Hospital, 350 NLRB 627, 630 (2007); see also SKC 
Electric, Inc., 350 NLRB 857, 859 (2007) (“Although the events occurred during the same 
organizational campaign and the same general time period, a chronological relationship without 
more is insufficient to support a finding of factual relatedness.”).  The untimely 8(a)(1) allegations 
involve statements purportedly made by supervisors at the Buffalo plant as related to a December 
13 union demonstration, while the 8(a)(3) allegations involve a company-wide layoff that was 
decided at the corporate level and impacted the Company’s facilities throughout the U.S. and 
worldwide.   
 
Finally, the defenses to the allegations are entirely different.  To defend against the 8(a)(3) 
allegations, the Company will show (summarized herein) that the RIF was economically-motivated 
and employees were selected based on objective, non-discriminatory criteria, while the Company’s 
defense to the 8(a)(1) allegations is that they did not occur or otherwise were protected by Section 
8(c) of the Act.  See SKC Electric, 350 NLRB at 859 (employer’s defense to Sec. 8(a)(3) refusal-to-
hire, layoff, and refusal-to-recall allegation would have been that there was a lawful motive for the 
employment decisions, while its defense to Sec. 8(a)(1) threat of job loss allegation would have 
been either that the conduct did not occur or that it did not reasonably tend to interfere with Sec. 
7 rights). 
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   2. The New Allegations Lack Substantive Merit. 
 
The Company understands the Union’s reference to “multiple supervisors” as engaging in unlawful 
interrogation, statements, and surveillance to refer to  and .6  However, neither 

 nor  ever questioned an employee – on December 13 or any other date – about 
an employee’s union sympathies and activities.  Nor did they ever threaten any employee with 
plant closure.  These amorphous allegations are factually baseless and should be dismissed even if 
deemed timely. 
 
The surveillance allegation also lacks merit.  Neither nor  observed the 
December 13, 2018 demonstration.  And in any event, mere observation of public union activity, 
such as passing out flyers during a demonstration where the media is present, does not constitute 
an unfair labor practice.  Compare Wal-Mart Stores, 340 NLRB 1216, 1223 (2003) (manager’s 30-
minute observation while sitting on a bench outside the store of union handbilling taking place in 
the employer’s public parking lot did not constitute unlawful surveillance); with Sands Hotel & 
Casino, San Juan, 306 NLRB 172 (1992), enfd. sub nom. mem. S.J.R.R., Inc. v. NLRB, 993 F.2d 
913 (D.C. Cir. 1993) (an employer violates Sec. 8(a)(1) when it surveils employees engaged in Sec. 
7 activity by observing them in a way that is “out of the ordinary” and thereby coercive).7   
 

B. Tesla Did Not Violate Section 8(a)(3) with the January 2019 RIF 
 

In order to show unlawful discrimination with employee terminations, there must, at a minimum, 
be protected activity, knowledge of that activity by the employer, and employer animus or hostility 
toward that activity.  See Mesker Door, Inc. Inc., 357 NLRB 591, 592 (2011); Wright Line, Inc., 
251 NLRB 1083, 1089 (1980), enfd. 662 F.2d 899 (1st Cir. 1981).  Additionally, a Section 8(a)(3) 
or (1) discrimination violation necessarily depends on a causal connection between employee 
protected activities and an adverse employment action.  See P.W. Supermarkets, 269 NLRB 839, 
840 (1984).  If the General Counsel establishes a prima facie case under the Wright Line standard, 
the employer can rebut the allegation by establishing that it would have taken the same adverse 
action even in the absence of the protected activity.  See NLRB v. Transportation Management, 
462 U.S. 393, 401 (1983) (“the Board’s construction of the statute permits an employer to avoid 
being adjudged a violator by showing what his actions would have been regardless of his forbidden 
motivation”). 
 
Here, there is no prima facie case because there is no evidence that  of the  employees 
engaged in protected, concerted activity prior to the RIF, or that Tesla knew about such activity.  
Further, as to all  employees, there is no evidence that Tesla harbored animus toward union 
activity at the Buffalo factory.  Nor is there any evidence of a causal connection between alleged 
activity, whether by  or others, and the January 18, 2019 RIF that impacted thousands of 
                                                
6 If the Region has evidence that other supervisors or managers were allegedly involved, or further 

details about the alleged statements or conduct, Tesla respectfully requests an update from 
the Region and the opportunity to respond before the Region makes a merit/non-merit 
determination. 

7 Were the Region to view all or part of the vague interrogation, plant closure statement, and 
surveillance allegations as timely and turning on “credibility” between witnesses, Tesla 
respectfully requests the right to further engage the Region on these allegations to discuss 
what additional evidence would be useful to dismiss the charge. 

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C

(b) (6), (b) (7)(C)

(b
 

 

 

(b) 
 

 



 

Jessica L. Cacaccio 
July 31, 2019 
Page 9 

 

Tesla employees across several countries.  Even if a prima facie case could be established, there is 
no violation because the Company would have implemented the RIF and selected the  
alleged discriminatees regardless of their alleged union support or activities.  
 

1.  The Charging Party Cannot Establish a Prima Facie Case under Wright 
Line. 

 
The Union cannot establish a prima facie case under the Wright Line standard because most (or 
all) of the elements are missing for the  individuals at issue.  The Company had specific 
knowledge of union activity by of the alleged discriminatees, , who was a 

, participated in the December 13 demonstration, and was 
quoted in local press coverage surrounding the event.  By contrast, the Company is unaware of 
any protected concerted activity engaged in by the other  alleged discriminatees.  In fact, to 
Tesla’s knowledge, at least  of those  publicly opposed unionization efforts, and 
the Company has no knowledge regarding any union activities purportedly engaged in by the 
remaining  nor has any evidence of such been disclosed to the Company.  The absence of such 
evidence negates any inference that the union activity at the plant in general was a motivating 
factor in the RIF.  See, e.g., Tomatek, Inc., 333 NLRB 1350, 1353 (2001) (“[C]redible proof of 
‘knowledge’ is a necessary part of the General Counsel’s threshold burden and without it, the 
complaint cannot survive.”). 
 
The animus element is lacking as well.  As explained above, the untimely and vague interrogation, 
threat, and surveillance allegations lack factual and legal merit, and as explained below, the post-
RIF alleged interference with  employment application at Welded Tube lacks merit as 
well.  Nor can animus be inferred from the Company’s decision in July 2018 to give a presentation 
on union-related issues, as employers have this clear right to communicate information to 
employees under Section 8(c) (and, notably, no employee or union filed a timely ULP charge 
against the presentation). In the absence of any evidence of animus toward union activity, there is 
no prima facie case.  See In re St. Vincent Med. Ctr., 338 NLRB 888, 895 (2003) (finding that the 
General Counsel had failed to demonstrate animus on the part of the employer and therefore had 
failed to establish a prima facie case); Joshua Assocs., 285 NLRB 397, 399 (1987) (General 
Counsel failed to establish a prima facie case “[i]n view of the virtual absence of credible evidence 
of union animus”). 
 
Further, there is no evidence of a causal connection between various alleged union activities, by 

 or others, and the RIF decision or employee selection.  The fact that the layoff occurred 
approximately one month after the December 13 demonstration does not support, by itself, an 
inference of unlawful motivation.  See, e.g., U.S. Cosmetics Corp., 368 NLRB No. 21, slip op. at 2 
(2019) (finding timing of wage increases alone was insufficient to show they were announced and 
implemented to discourage union activity); Frierson Bldg. Supply Co., 328 NLRB 1023, 1024 (1999) 
(“The record in this case shows nothing more than the timing of [the employee’s] discharge shortly 
after the representation election was a coincidence.  Such a coincidence, at best, raises a 
suspicion.  However, ‘mere suspicion cannot substitute for proof’ of unlawful motivation.”).  In any 
event, by January 2019, the Company had already been aware of union discussions and activity at 
the facility for at least six months if not longer.  And the timing of the RIF was based on the 
corporate-wide decision and announcement of staffing reductions – which had nothing to do with 
Buffalo union activity. 
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was not consistent with a theory that the employer implemented the layoff to discourage 
union activity where the overall tone of the memo was reassuring and it did not mention 
union activity or imply a connection between union activity and the layoff).  The RIF was 
real and not an effort to temporarily reduce certain staff, only to then quickly engage in 
new hiring.  See Framan Mechanical, 343 NLRB at 408 (the fact that the employer had not 
hired any additional pipefitters after layoff supported finding a legitimate business 
justification).  As mentioned, since January 2019, Tesla has not hired any new employees, 
or recalled prior employees, into the Buffalo hourly classifications impacted by the RIF. 

 Employees, Including the Alleged Discriminatees, Were Selected Based on Objective 
Criteria.  In selecting employees for the RIF, the Company relied upon two objective 
criteria – prior disciplinary warnings and then seniority (last in, first out).  See American 
Coal Co., 337 NLRB 1044 (2012) (finding employer would have selected the alleged 
discriminatees for layoff regardless of protected activity where the employer applied 
neutral objective criteria – including disciplinary history, absences, and performance 
evaluations – in selecting employees for layoff); Xaloy, Inc., 175 NLRB 693 (1969) 
(objective selection criteria included absences and attendance); see also L.A. Water 
Treatment, 286 NLRB 868 (1987) (objective selection criteria included performance 
rankings), reversed on other grounds, Chromalloy Am. Corp. v. NLRB, 873 F.2d 1150 (8th 
Cir. 1989).  All  alleged discriminatees had previously received disciplinary warnings.  
Thus, the  alleged discriminatees would have been selected regardless of any alleged 
union activity.  

 There Is No Evidence of Disparate Treatment or “Singling Out” Union Supporters.  There is 
no evidence the Company singled out union supporters for this RIF.  In fact, the RIF 
process discharged  and left employed  

  Thus, the Company 
treated employees who supported the union, employees who did not support the union, 
and employees whose union sympathies were unknown, identically under the objective RIF 
criteria.  Fifty-seven (57) employees were laid off in Buffalo, and there is no evidence or 
allegation that the other  employees who were selected engaged in union activity or 
otherwise supported the USW or another union.  Cato Show Printing Co., 219 NLRB 739 
(1975) (finding selection of employees for layoff was not discriminatory where selection 
was based on objective criteria; of the three employees retained, two had signed union 
cards; and of the seven employees selected, there was only evidence that three were 
union adherents).  If Tesla had desired to retaliate against Union supporters in the RIF 
selection process, it did a very poor job. 

In sum, the Company did not violate the Act when it laid off the  alleged discriminatees 
during the January 2019 RIF, and the RIF allegations should be dismissed absent withdrawal. 
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C. Tesla Did Not Illegally Interfere with  Post-RIF Efforts to 
Obtain Employment With Other Employers. 

 
First off, it is unclear on what factual basis  alleges that other area employers had 
contacted Tesla managers to discuss  prior employment.  To Tesla’s knowledge, there was only 
one such conversation, as summarized above, and  was not a party to the call.  In any 
event, the allegation lacks factual or legal merit.   did not “retaliate” 
against  for Section 7 activities by providing a truthful reference to Welded Tube.  Tesla 
understands that “an employer may not, for the purposes of punishing an employee for exercising 
Section 7 rights or engaging in union activity, seek to prevent another employer from hiring the 
employee.”  California Gas Transp., Inc., 347 NLRB 1314 (2006), enfd. 507 F.3d 847 (5th Cir. 
2007).  However, “an employer has the right to furnish an employment reference to another 
employer upon request, unless his purpose for doing so is to punish the employee for exercising 
his Section 7 rights.”  James Group Servs., Inc., 219 NLRB 158 (1975) (former employer did not 
violate the Act by responding to a prospective employer’s inquiry by stating: “There was a union 
organization effort which she was involved in, along with others who were also involved, the main 
reason for her discharge was numerous breaches of discipline, she filed a protest with the NLRB, 
which was dismissed because there was no basis for her complaint,” and that the employee’s work 
and conduct was poor, her ability good, and her attendance was fair). 
 
Here,  harbored no animus toward  union activities and never sought to “punish” 

 for union activities.  Rather,  provided truthful information regarding  past 
employment with Tesla, including that  had previously been disciplined based on  
coworker’s harassment complaint and that  had been under investigation for an incident 
involving another co-worker altercation.  There is no reasonable basis for inferring that  
purpose in providing this information was to punish  for exercising  Section 7 rights.   
These facts simply do not support an inference that  provided a negative reference for 

 to punish  for supporting the union.  This allegation should therefore be dismissed 
absent withdrawal.  Should the Region have additional, direct evidence of such alleged interference 
by  or another Tesla manager, Tesla would like to respond further.  
   
III. SECTION 10(J) RELIEF IS INAPPROPRIATE. 
 
The Region has also requested the Company’s position on potential Section 10(j) relief.  Section 
10(j) injunctive relief should not be pursued for several reasons, chief among them the fact the 
charges lack merit. 
 
“[A]n injunction under Section 10(j) is an extraordinary remedy,” Kreisberg v. HealthBridge 
Management, LLC, 732 F.3d 131 (2d Cir. 2013), and should be withheld unless doing so would 
severely undermine the efficacy of relief granted after a ruling on the merits, see Hoffman v. Inn 
Credible Caterers, Ltd., 247 F.3d 360, 369 (2d Cir. 2001) 369 (granting 10(j) injunction where the 
alleged unlawful labor practices “threatened to render the Board’s processes totally ineffective by 
undermining the force of its remedial power”). 
 
In the Second Circuit, in order to issue a Section 10(j) injunction, the district court must apply a 
two-prong test.  First, the court must find reasonable cause to believe that unfair labor practices 
have been committed.  Second, the court must find that the requested relief is just and proper.  
Hoffman v. Inn Credible Caterers, Ltd., 247 F.3d 360 (2d Cir. 2001).  Neither prong is satisfied 
here. 
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injunction where 10(j) petition was not filed until six months after the allegedly unlawful 
termination and noting that given the union’s argument that an injunction was necessary, “one 
would expect that an application for Sec. 10(j) relief would have been made on a more timely 
basis”).   
      
For these reasons, Section 10(j) relief should not be pursued for these two pending charges, were 
the Region to otherwise find merit to one or more allegations contained within them. 
   

*** 
 

Please let me know if you have any questions or require additional information to complete the 
Region’s investigation.  Because some of the Union’s allegations are vague in detail or substance, 
and as noted in several places herein, if the Region has additional evidentiary information that 
would otherwise support a merit finding, Tesla seeks the opportunity to engage the Region further 
before the case is reviewed for a merit/non-merit determination. 
 

Sincerely, 

 

 

 
c: Jaime Bodiford 

Ross H. Friedman 
Lauren M. Emery 

 



 

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 03 
130 S Elmwood Ave Ste 630 
Buffalo, NY 14202-2465 

Agency Website: www.nlrb.gov 
Telephone: (716)551-4931 
Fax: (716)551-4972 

August 29, 2019 

Jaime L Bodiford, ESQ., Senior Counsel, Employment 
Tesla, Inc. 
901 Page Avenue 
Fremont, CA 94538 
 
Ross H. Friedman, Esquire 
Morgan, Lewis & Bockius LLP 
77 West Wacker Drive 
5th Floor 
Chicago, IL 60601-5094 
 
Lauren Emery, ESQ. 
Morgan Lewis & Bockius, LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC 20004-2541 
 
David R. Broderdorf, ESQ. 
Morgan Lewis & Bockius, LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC 20004-2541 
 

Re: Tesla 

 Case 03-CA-243522 

Dear Ms. Bodiford, Mr. Friedman, Ms. Emery, Mr. Broderdorf: 

This is to advise you that I have approved the withdrawal of the charge in the above matter. 

Very truly yours, 

 
/s/PAUL J. MURPHY 

PAUL J. MURPHY 
Regional Director 

cc:  
Tesla 
1339 South Park Avenue 
Buffalo, NY 14220 

Brad Manzolillo, Organizing Counsel 
United Steel, Paper And Forestry, Rubber 
Manufacturing, Energy, Allied Industrial And 
Service Workers, Local 366.20, 
Five Gateway Center 
Room 913 
Pittsburgh, PA 15222 
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